
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 50 of 2012 

u/s 395/397 I.P.C. r/w section  27 Arms Act 

  STATE 

Versus 

1. Babul Islam @ Aminul Islam 

S/O Hakim Uddin Sk., 

R/O- Vill Tamakubari Pt I, 

PS- Bilasipara, Dist- Dhubri, Assam 

2. Meher Jamal, 

S/O Lt. Haran Ali Sk., 

R/O- Vill Tamakubari Pt II 

PS- Bagribari, Dist- Kokrajhar, Assam 

3. Aynal Hoque, 

S/O Lt. Johir Sk., 

R/O- Vill Changbandha, 

PS- Gauripur, Dist- Dhubri, Assam 

4. Haibar Ali, 

S/O Aijuddin Sk., 

R/O- Vill Tamakubari Pt I, 

PS- Bilasipara , Dist- Dhubri, Assam 

5. Eusuf Ali, 

S/O  Lt. Jamat Ali,  

R/O- Vill Kajaikata Pt III, 

PS- Bilasipara, Dist- Dhubri, Assam 

           Accused persons 

(Committed by Sri N.S Deori, then learned SDJM(M) Bilasipara  in GR (BBR) case 

No- 46/03 u/s 395/397 IPC r/w section 27 of Arms Act.  
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Advocate appeared:- 

For the state  :-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused :-  Mr. Sk. Md. Shahjahan, Mr. Ajibar Rahman  

         & Smt. Mehnaz Begum, advocate. 

Date of institution of the case    :- 01-05-03 

Date of commitment            :- 15-03-12 

Date of Framing charge          :- 22-04-16, 23-03-18 

Date of prosecution evidence   :- 06-08-16, 07-11-16, 29-08-17, 21-11-17,  

           21-02-18,23-03-18, 23-07-18, 01-12-18 

Statement of accused recorded on  :-  14-12-18 

Date of Argument                       :- 11-01-19, 25-01-19 

Judgment delivered                 :- 30-01-19 

 

JUDGMENT 

Prosecution Case 

1. This prosecution case set on motion based on the ejahar filed by one 

Uttam Karmakar on 01-05-03 before Bagribari PS inter alia citing that on 30-04-

03 at about 12.30 am (night) he and his family were sleeping. At that time 14/15 

miscreants entered into his compound and then entered into his room by 

breaking the door of his house. Thereafter miscreants assaulted him and his 

parents and looted away gold ornaments of valued Rs. 1,08,000/-, silver 

ornaments of valued Rs. 1,000/- and cash amount of Rs. 27,000/- from him. 

Miscreants also entered into the house of his uncle Gautam Karmakar, assaulted 

Gautam Karmakar and his wife and looted away ornaments of valued Rs. 

1,15,000/- and at the time of committing dacoity, dacoits open fire three times.  

Investigation 

2. Officer-in-charge of Bagribari police station on receiving the ejahar from 

informant Uttam Karmakar registered a police case vide no Bagribari police case 

no.  46/03 under section 395/397 r/w section 27(2) Arms Act and SI U.C Nath 

was entrusted to conduct the investigation of the case and after completion of 
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investigation IO submitted charge sheet against the accused persons named 

herein above u/s 395/397 r/w section 27(2) Arms Act. 

 

Committal 

3. On receipt of the charge sheet, Learned SDJM(M), Bilasipara, took 

cognizance and after furnishing necessary copies to accused persons committed 

the case before the Ld. Sessions Judge, Dhubri and Ld. Sessions Judge, Dhubri 

made over the case to Ld. Addl. Sessions Judge, Dhubri and finally this case is 

made over before this court for trial.  

Charge 

4.  My then Ld. Predecessor after hearing Ld. Counsel for both sides and 

perusal of material on record framed charge u/s 395/397 I.P.C. r/w section 27 of 

Arms Act against the accused persons Eusuf Ali, Md. Aynal Hoque, Haibar Ali and 

Meherjamal and when charges read over and explained to the accused persons, 

they pleaded not guilty and claimed to be tried. On 23-03-18 after hearing 

learned counsel for both sides and perusal of material on record charge u/s 

395/397 I.P.C. r/w section 27 of Arms Act is framed against the accused Babul 

Islam @ Aminul Islam after production of accused Babul Islam @ Aminul Islam 

before the court when he was produced before the court on the strength of 

pending arrest warrant.  

Trial 

5. In order to prove the prosecution charges against the accused person, 

prosecution adduce evidence of all together 12 number of witnesses and 

exhibited 7 nos. of documents. PW-1 Uttam Karmakar, PW-2 Gautam Karmakar, 

PW-3 Sana Rani Karmakar, PW-4 Mona Rani @ Saraswati, PW-5 Bappa Das, PW-

6 Dilip Kumar Paul, PW-7 Sudev Karmakar, PW-8 Joynal Abedin, PW-9 Motior 

Rahman, PW-10 Santo Bhanu, PW-11 Farajuddin Sk., PW-12 Inspector Sankar 

Mandal ( I.O). Ext-1 Ejahar, Ext-2 Seizure list, Ext-3 seizure list, Ext-4 Charge 

sheet, Ext-5 seizure list, Ext-6 Seizure list and Ext-7 Sketch Map. After closure of 

the prosecution evidence, statement of the accused person recorded u/s 313 

Cr.P.C. Accused plea is total denial, however declined to adduced evidence in 

support of the plea of denial.  

6.                               POINTS FOR DETERMINATION:- 

i) Whether all the accused persons on 30-04-03 at about 12.30 am 

(at night) at village Araiani Pt II under Bagribari PS entered into the 
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house of informant Uttam Karmakar and assaulted his family members 

and committed dacoity of gold jewellery along with cash of Rs. 3,15,000/-

? 

ii) Whether all the accused persons on 30-04-03 at about 12.30 am 

(at night) at village Araiani Pt II under Bagribari PS committed dacoity in 

the house of informant Uttam Karmakar and at that time caused grievous 

hurt to family members of informant Uttam Karmakar? 

iii)  Whether all the accused persons on 30-04-03 at about 12.30 am 

(at night) at village Araiani Pt II under Bagribari PS at the time of 

committing dacoity in the house of informant Uttam Karmakar, did three 

rounds of open firing using the arms? 

ARGUMENT 

7. Ld. Addl. P.P made submission that to prove the charge against the 

accused person, prosecution adduced evidence of 12 no of witnesses and 

exhibited seizure list and seizure materials seized from the possession of the 

accused persons that fairly established the prosecution charges against the 

accused persons.  

8. Refuting the same ld. defence counsel made submission that none of the 

seizure witness supported the seizure of the items from the possession of the 

accused persons and nothing was seized from the possession of the accused 

person in presence of the witness and therefore, seizure list does not establish 

the prosecution charges against the accused person. Ld. defence counsel further 

submitted that prosecution witnesses could not identify the accused person as 

one of miscreants who had committed dacoit in the house of informant and thus 

prosecution charges against the accused persons not at all proved against the 

accused persons.   

PROSECUTION EVIDENCE 

9. PW-1 Uttam Karmakar is the informant of the case. His evidence is that 

incident was took place in the year 2003 at about 12.30 am at that time he was 

present at his home. Some persons entered into their house by breaking the 

door and committed dacoity. Dacoits tied his hand and by breaking the Almirah 

looted valuable ornaments and money. Thereafter when he made hue and cry, 

neighbouring people arrived at the place of occurrence and thereafter he lodged 

ejahar. He further deposed police seized one empty cartridge of pistol from his 
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house. In cross he stated police did not seize Almirah and broken door. He 

denied no incident was took place as alleged by him. 

10. Evidence of PW-2 Gautam Karmakar is that he had not seen the incident 

and he did not visit the place of occurrence. In cross he stated he does not 

know anything about the incident.  

11. PW-3 Sana Rani Karmakar deposed about 13-14 years back during night 

hour, dacoity took place in their house and dacoits took her gold ear ring, gold 

bangles. She deposed seized articles vide BBR MR No. 57/03, CT MR no. 10/05; 

CT MR No. 06/05, BBR MR No. 26/03; CT MR No. 05/05, BBR MR NO. 25/03 not 

belongs to her. In cross she stated incident took place long back and seized 

articles shown to her are not her goods.  

12. PW-4 Mona Rani Karmakar @ Saraswati deposed 14-15 years back during 

night hour, dacoity took place in their house but she does not know dacoity took 

what things from them. She deposed dacoity took nothing from her possession. 

She further deposed family of Uttam Karmakar and her family live jointly in the 

same house. Defence declined to cross examine PW-4.  

13. PW-5 Bappa Das deposed about 15 years back at about 01.00 am he 

heard hue and cry sound in the house of Uttam Karmakar and they were 

shouting save them, save them but his father did not allow him to go outside as 

2/3 dacoits were standing in front of their house and warned them to not to 

come out from their house. He further deposed dacoity taken away goods from 

the house of Uttam Karmakar. In cross he stated he cannot recollect the date of 

incident.  

14. PW-6 Dilip Kumar Paul deposed incident took place in the year 2002-

2003. Hearing hue and cry in the house of Uttam Karmakar, he went there and 

stand outside the house of Uttam Karmakar. He deposed as dacoits are inside 

the house of Uttam Karmakar, he did notice them and dacoits taken away goods 

from the house of Uttam Karmakar. Thereafter police was informed and police 

arrived at the place of occurrence after dacoits left the place of occurrence. In 

cross he stated he did not see any of the dacoit and he does not know what 

goods were taken away by the dacoits. 

15. PW-7 Sudev Karmakar deposed about 10-12 years back dacoity took 

place in the house of informant Uttam Karmakar. He deposed on the night of 

incident he heard hue and cry in the house of Uttam Karmakar but he did not go 

there and on the next day police arrived in the house of Uttam Karmakar and he 
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heard that dacoity took place in the house of informant on the previous night. In 

cross he stated he was inside at his house at the time of incident and he does 

not know what happened in the house of informant.  

16. Evidence of PW-8 Joynal Abedin is that he knows accused persons but he 

cannot say about incident of dacoity that took place in the house of Uttam 

Karmakar. In cross he stated accused Haibor Ali hails from his village and other 

accused Aynal hails from his neighbouring village and therefore he knows them.  

17. PW-9 Motior Rahman deposed he knows the accused persons Haibar, 

Aynal and Meher Jamal as these three accused persons hails from his village but 

he does not know accused Eusuf Ali. He deposed he heard that dacoity was took 

place at Bagribari about 10/11 years ago and Ext 3(1) is signature in the Ext-3 

seizure list. He deposed police came to his house during inquiry in connection 

with the dacoity case. In cross he stated he does not know what has been 

seized by the police.  Police came to his house for the inquiry and took his 

signature on khali paper. He stated he heard that dacoity has been committed 

but he does not know in whose house dacoity was committed. 

18. PW-10 Santo Bhanu deposed he knows accused Aynal Hoque as he hails 

from her village but she does not know rest accused persons. She deposed about 

10-12 years back police visited her house and shown her some gold ornaments 

which police seized. In cross she stated she does not know in which place 

dacoity took place and incident is not known to her. She further stated police did 

not seize anything from her and did not shown any gold ornaments.  

19. PW-11 Farajuddin Sk. deposed about 12/15 years back police arrested 

accused Aynal Hoque and brought him to the police station and at that time 

police took his signature telling him that they have apprehended accused Aynal 

Hoque and signature shown to him by Ld. Addl. P.P is his signature. He deposed 

he did not put signature on the seizure list and no goods were recovered from 

the accused Aynal Hoque. He deposed at the time of incident he was VDP 

Secretary of village Kawnbari and still he is VDP secretary of village Kawnbari. He 

further deposed police did not record his statement nor he made any statement 

before the police regarding arrest of the accused and seizure from the accused 

Aynal Hoque. PW-11 was declared hostile by the prosecution. In cross by 

prosecution he denied he made statement before police that  on 07-05-03 police 

from Bagribari Police station came to Kawnbari market and told them to 

apprehend dreaded dacoit Aynal Hoque of village Changbandha and he along 
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with local people together with police apprehended Aynal Hoque and after 

apprehending Aynal Hoque, one finger ring , one silver Har( necklace), one wrist 

watch seized from accused Aynal Hoque by police and he put his signature on 

the seizure list. In cross by accused Aynal Hoque he stated police took his 

signature on blank paper and he has no knowledge about the incident. He stated 

he does not know Aynal prior to the incident and he does not know whether 

Aynal is dacoit or not. In cross by accused Eusuf he stated he does not know 

name of other accused persons of the case. Rest accused persons declined to 

cross examine PW-11.  

20. PW-12 Inspector Sankar Mondal is I.O of the case. His evidence is that  

on 28-03-2004 he was posted as Attach Officer at Bagribari P.S. On that day O/C 

Bagribari PS endorsed him to complete the investigation of Bagribari PS Case No. 

46/2003 u/s 395/397 I.P.C R/W Section 27(2) Arms Act. Accordingly after taking 

of the charge of investigation, he had gone for the case diary and finding that 

some of the accused yet to be apprehended, he made search for Basir, 

Kachuruddin, Driver Babul, Amir Ali, Malek Rustom, Ajibor, Asan Ali, Moinuddin, 

Jahirul, Saijuddin, Isab Ali, Nur Islam but he did not find them and they were 

absconding from Police arrest. Thereafter as investigation was completed, he 

had submitted charge sheet against the accused Saher Ali, Maidan Ali, Haibar Ali, 

Mir Hussain, Aminul Islam @Babul, Meher Jamal, Aynal Hoque, Malek Rustom, 

Moinuddin, Asuruddin, Ajibor Ali, Kader Ali, Asad Ali, Salam Ali, Eusuf Ali, Pasan 

Ali, Amir Hussain u/s u/s 395/397 I.P.C R/W Section 27(2) Arms Act vide Ext.4. 

He deposed in connection with this case, Uttam Karmakar lodged written ejahar 

on 01-05-2003 alleging that dacoity has been committed at his house on 

gunpoint and the then O/C Giasuddin Ahmed of Bagribari P.S. after registration 

of Bagribari PS Case endorsed SI U. C. Nath to conduct the investigation and SI 

U. C Nath visited place of occurrence, drawn sketch map of the place of 

occurrence, seized one 9 mm pistol empty cartridge, and one pointed instrument 

made of glass vide Ext.2 seizure list. SI U. C Nath also seized one pair of gold 

finger ring, one silver necklace with locket and one wrist watch, one pair of gold 

top (ear ring) and one silver Chandra haar ( necklace) weight 67 gram. In cross 

he stated specific description of the stolen gold and silver articles not mentioned 

in Ext.1 ejahar.  He denied seized gold and silver jewellery mentioned in Ext.3, 

Ext.5 and Ext.6 are not connected with the present case; charge-sheeted 
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accused persons are not involved in the commission of dacoity in the house of 

Uttam Karmakar of this case.    

 

DISCUSSION, DECISION & REASON THERE OF:- 

21. Ext-1 is the ejahar. In Ext 1 Uttam Karmakar the informant of the case 

alleged that on 30-04-03 at about 12.30 am (night) 14/15 miscreants entered 

into his compound and entered into his room by breaking the door of his house. 

Thereafter miscreants assaulted him and his parents and looted away gold 

ornaments of valued Rs. 1,08,000/-, silver ornaments of valued Rs. 1,000/- and 

cash amount of Rs. 27,000/- from him. Miscreants also entered into the house of 

his uncle Gautam Karmakar, assaulted Gautam Karmakar and his wife and looted 

away ornaments of valued Rs. 1,15,000/- and at the time of committing dacoity, 

dacoits (miscreants) open fire three times. 

22. Statement of PW-12, the I.O of the case and Ext-6 seizure list pointed 

seized silver Chandra Har weight 67 gm, gold ring with stone seized on being led 

by accused Saher Ali. Ext-5 and Ext-3 seizure list pointed silver haar with locket, 

wrist watch of libra brand, one gold ear top seized on being produced by accused 

Aynal Hoque. Gopal Prasad, Shah Alom Sk, Abdul Kuddus are seizure witness of 

Ext-6 seizure list. Farajuddin, Sayed Ali are seizure witness of Ext-5, Joynal 

Abedin and Motior Rahman are the seizure witness of seizure list Ext-3.  

23. Seizure witness Joynal Abedin, S/O Nedu Sk, Motior Rahman of seizure 

list Ext-3 by which one gold ear top was seized from accused Aynal Hoque did 

not whisper during adducing evidence that they were present at the time of 

seizure and seizure was made in their presence. Evidence of PW-8 Joynal Abedin 

and PW-9 Motior Rahman shown they are totally silent on the seized goods. In 

cross PW-9 Motior stated police took his signature on blank paper. PW-8 shown 

his total ignorance about the incident of dacoity and his evidence does not 

enlighten the seizure of gold ear top in his presence from accused Aynal Hoque. 

This seizure of gold ear top from the possession of accused Aynal Hoque is not 

established beyond all reasonable doubt from the evidence on record.  

24. PW-3 stated seized articles vide BBR MR No. 57/03, CT MR no. 10/05; CT 

MR No. 06/05, BBR MR No. 26/03; CT MR No. 05/05, BBR MR NO. 25/03  does 

not belonged to her. Informant and other family member of the informant did 

not identify the seized goods to be their stolen dacoity goods. The ownership of 

the goods not established. PW-11 Farajuddin denied the signature present on 
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Ext-5 when shown to him by prosecution side. He is declared hostile. His 

evidence does not bring any incriminating material against the accused persons. 

Prosecution does not produced seizure witness to prove the fact that seizure 

made in the presence of witnesses. Ext-6 was not produced before the Ld. 

Magistrate after seizure was made for seen of the seizure list and seized goods 

by the Judicial Magistrate. 

25. In the ejahar informant alleged that 14/15 miscreants came to informant 

PW-1’s and his uncle’s house and committed dacoity. Informant did not identify 

the accused persons as those miscreants who and committed dacoity at his and 

his uncle’s house. PW-2, PW-3, PW-4 are family members of informant Uttam 

Karmakar and they did not identify the accused as those dacoits. PW-2 deposed 

he did not seen the incident though he was present at his house. PW-2 is the 

son of PW-4 and PW-2 contradicted the statement of PW-1, PW-3 and PW-4. 

PW-4 stated her family and family member of PW-1 jointly lived and PW-2 

claimed he was present on the date of incident but he did not witness the 

incident. One dacoity incident took place in the house where all other family 

member present and he did not see any occurrence and not heard about any 

incident gives two meaning either he is trying to suppress the vital fact coming 

before the court and second is that no incident was took place as alleged by rest 

PWs of his family. The statement of PW-2 contradicts the occurrence of incident 

of dacoity in the house of PW-1 where PW-1, PW-2, PW-3, PW-4 lived jointly. 

None of these PWs identified the accused persons.  

26. PW-6 evidence pointed he informed police which is about 1 km away 

from the place of occurrence and police arrived at place of occurrence after 

dacoits left the place of occurrence. His evidence revealed he went to place of 

occurrence but did not enter in the house of PW-1’s house that is place of 

occurrence. PW-6 evidence pointed police arrived after dacoit left, he went to 

place of occurrence, inform police but he did not whisper in his evidence that 

accused persons are those dacoit and he saw accused persons leaving the house 

of PW-1 after the dacoity incident.  

27. Evidence of PW-5 pointed he did not come out from his house and his 

evidence does not bring any material favoring the prosecution side. PW-7 did not 

speak a single line implicating the accused. His evidence is that he heard hue 

and cry in the house of Uttam Karmakar who is his cousin brother but he did not 

visit the place of occurrence and police came on next day. Evidence of PW-7 
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contradicted the arrival of police after accused left the place of occurrence as 

stated by PW-6. None of the PWs including seizure list witness stated that they 

had seen PW-12 made seizure from the possession of accused persons. PW-10 

did not stated that seized gold ornaments were seized from the house or 

possession of accused Aynal Hoque in his presence. His evidence is that one day 

long back 10/12 years back, police visited his house and show some gold 

ornaments which police seized. That means seizure were not made in his 

presence and after seizure, seized goods shown to him and this does not 

establish that seized made from accused Aynal Hoque.      

28. The evidence on record does not pointed that accused persons 

committed dacoity in the house of Uttam Karmakar causing grievous hurt on the 

person of informant and his family members while committing dacoity in the 

informant house. It is also not established that accused persons carried and used 

arms and seized one empty cartridge of pistol were found in possession of the 

accused persons to they had carried the same to place of occurrence.  

29. In view of my aforesaid discussion and upon scanning and analysis of the 

evidence on record I have come to my considerate finding that prosecution failed 

to bring home charges u/s 395/397 I.P.C r/w section 27 Arms Act against the 

accused persons Babul Islam @ Aminul Islam, Aynal Hoque, Haibar Ali, Meher 

Jamal, Eusuf Ali beyond all reasonable doubt and they entitled benefit of doubt.  

Accordingly accused persons Babul Islam @ Aminul Islam, Aynal Hoque, Haibar 

Ali, Meher Jamal, Eusuf Ali acquitted from the charge of section u/s 395/397 

I.P.C r/w section 27 Arms Act and are set at liberty.  

30. Bail bond of accused persons Aynal Hoque, Haibar Ali, Meher Jamal and 

Eusuf Ali shall remain stands for next six (6) months u/s 437(A) Cr.P.C. 

31. Accused Babul Islam @ Aminul Islam, be released forthwith from jail 

hajot if not required in connection with other case. 

32. Seized jewellery be delivered to State Exchequer and seized other goods 

be disposed of in auction sale and sale proceed be deposited in the State 

Exchequer. 

33. Seized empty cartridge of pistol be handed over to State Armory in due 

time as per procedure of law.  

34.    Send back the GR case record to the learned committal Court with a 

copy of the judgment.  
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35. Send copy of this order to Superintendent of Jail, District Jail Dhubri for 

information. 

36. Given under hand and seal of this Court on this 30th day of January, 2019 

at Bilasipara, Dist- Dhubri.  

 

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

PROSECUTION WITNESS:- 

PW-1 Uttam Karmakar,  

PW-2 Gautam Karmakar,  

PW-3 Sana Rani Karmakar,  

PW-4 Mona Rani @ Saraswati,  

PW-5 Bappa Das,  

PW-6 Dilip Kumar Paul,  

PW-7 Sudev Karmakar,  

PW-8 Joynal Abedin,  

PW-9 Motior Rahman,  

PW-10 Santo Bhanu,  

PW-11 Farajuddin Sk.,  

PW-12 Inspector Sankar Mandal ( I.O).  

PROSECUTION EXHIBIT:- 

Ext-1 Ejahar,  

Ext-2 Seizure list,  

Ext-3 seizure list,  

Ext-4 Charge sheet,  

Ext-5 seizure list,  

Ext-6 Seizure list and  

Ext-7 Sketch Map 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT EXHIBITS :- NIL 

COURT WITNESS :- NIL  

 

 

 

 

                                                                  (Smti S. Bhuyan) 

      Addl. Session Judge, Bilasipara 


